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Introduction

Access with Attitude is a pointed, feisty, practical, and sometimes very analytical guide 
to making Ohio’s freedom of information law work. It comes from decades of field 
testing by two outspoken advocates with emphatic, spirited points of view. This book 
is for journalists, private investigators, genealogists, labor unions, lawyers, paralegals, 
curious citizens, civic-minded citizens, and others who use Ohio’s public records act 
to get information—or who want to use it but aren’t sure how.

This guide will tell you about the law, but not with rote descriptions. Too often, the 
search for public records becomes a sort of tug-of-war in which just knowing the 
law isn’t enough and avoiding “no” isn’t easy. If you have to do battle, you ought to 
be armed. This guide offers wide-ranging practical advice for overcoming obstacles 
when seeking government records. It emphasizes the areas of public records law that 
people encounter most, but it doesn’t try to address every statutory provision or each 
of Ohio’s more than three hundred laws that remove government information from 
public view.

In addition to offering practical strategies, Access with Attitude critically analyzes 
Ohio Supreme Court jurisprudence. It aims to spur new ideas in appellate judges 
who decide public records cases and in lawyers who enforce the Public Records Act 
on behalf of their clients.

Judges shape the law when they resolve disputes at the appellate level. Not only must 
they resolve the cases before them, but they also must evaluate whether the rationale 
and legal principles that they adopt will yield just results that work well in future 
cases. Despite our obvious perspective as advocates, we try to evaluate Ohio Supreme 
Court precedents objectively, in the hope that our critique may cause the judiciary 
to rethink some of its jurisprudence. For lawyers who prosecute cases under the act, 
our critiques suggest stepping back from unquestioning acceptance of some of the 
court’s reasoning and recognizing its flaws. Lawyers who see those flaws may be able 
to persuade the court to change direction.

Although we welcome thorough reading, you need not read all the pages seriatim 
to follow our arguments or our advice. Most of the sections are designed to provide 
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self-contained, easily identifiable advice. Before you jump to a section, however, you 
may need to acquaint yourself with the basics. That’s what the remainder of this in-
troduction is designed to do.

What Rights Does the Act Give You?

The Ohio Public Records Act gives you the largely unconditional right to see and get 
copies of recorded information. That right applies to information held or controlled 
by every agency of Ohio state government; every county, township, municipality, and 
other local government in Ohio; every public school district in Ohio; and every col-
lege and university owned by Ohio.

The act mandates that “all public records” be open to the public.1 If it’s a “public 
record,” it’s open. You have a right to see these records in person and a right to receive 
copies by mail, e-mail, fax, or other ordinary delivery, as a later chapter explains.

How Do You Find the Act?

The Ohio Public Records Act is section 149.43 of the Ohio Revised Code, which is a 
collection of all laws enacted by the Ohio General Assembly. Every county and mu-
nicipal law library has up-to-date copies of the Ohio Revised Code, and some public 
libraries also have it. In-house counsel for every public-sector law office has it, as do 
most private law offices.

In this guide, “R.C.” means the Ohio Revised Code, and “R.C. 149.43” means section 
149.43 of the code, the Public Records Act.

Court Decisions That Interpret the Act

Understanding your rights under the act requires more than just reading the 
words on the page. It requires staying abreast of court decisions that interpret 
those words, especially decisions of the state’s highest court, the Ohio Supreme 
Court. Those interpretations resolve lawsuits to enforce the act and influence 
greatly how the act works.
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Using the Act to Gain Access to Court Records

“Sealing” a court record means that the judge has issued an order barring anyone 
from seeing it except the judge, other court personnel, the immediate litigants, and 
their lawyers. Although the Ohio Supreme Court has applied the Public Records 
Act to invalidate judges’ sealing of orders, we discourage you (and your lawyer) from 
invoking the act to gain access to sealed court records. Chapter 9 explains why.

Federal Government Agencies

Ohio’s public records act does not apply to any agency of the U.S. government. The 
Freedom of Information Act, passed by Congress, governs your right to see records 
kept by federal agencies.2 This guide covers only your right to see the records of state 
and local governments in Ohio and so does not concern itself with the federal Free-
dom of Information Act.

“Public Office”

Ohio’s public records act is part of Chapter 149 of the Ohio Revised Code, which ad-
dresses government records. Another law within this chapter defines “public office” 
as, in effect, synonymous with “agency” of state or local government. The Public Re-
cords Act covers all public offices: every county, township, city, village, public school, 
public college and university, and agency of state government.3 This guide uses the 
terms “public office” and “agency” interchangeably, and it uses the term “administra-
tor” to mean someone who manages a public office. Usually an administrator is an ap-
pointee who manages all or part of the executive branch of state or local government.

The Misleading Definition of “Public Record”

The act defines “public records” as “records kept by any public office.” That defini-
tion, however, is of little use in figuring out which records of state or local govern-
ments are “public records.” Why? The act and other Ohio laws exclude from the 
definition of “public record” dozens of categories of information that agencies record 
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and keep.4 This guide refers to those excluded records as “exempt” or as falling within 
a statutory “exemption” from the act’s command that public offices disclose them 
upon your request.

You can’t assume that a record is “public” simply because it satisfies the definition: 
the trick is finding out whether an exemption applies. A later chapter explains simple 
ways to do that.

The “Stealth Exemption”

From its enactment in 1963, the act made open records the default. That is, recorded 
information kept by public offices was public unless the agency could establish that 
an exemption covered the record.

A series of Ohio Supreme Court rulings has eroded the default of open records. Agen-
cies defending suits to gain access to their records have persuaded the court to exclude 
from the definition of “public record” some recorded information that doesn’t fit any 
statutory exemption.5 Those arguments and the resulting rulings rely on the defini-
tion of “record” in another part of Chapter 149, R.C. 149.011(G).

The definition of “record” doesn’t exempt any specific class of recorded information; 
it merely defines what a “record” is. The agencies’ logic—and the court’s—is this: If 
an agency’s recorded information doesn’t fit the statutory definition of “record,” then 
it cannot be a “public record.” And if it isn’t a “public record,” then the public has 
no right to see it. Therefore, it doesn’t matter that no statutory exemption covers the 
requested information; it’s closed. For example, the court adopted the government’s 
argument that the home addresses of state employees are not “records,” even though 
no exemption applies and even though the state uses that information to manage its 
many thousands of employees.6

The court has ruled that anyone seeking to inspect government-held information first 
must prove that the requested information is a “record.” Placing this burden on the 
citizen has the practical effect of presuming that the agency’s recorded information is 
not publicly available.

This guide calls using the definition of “record” to remove government information 
from the public domain the “stealth exemption” because no law affirmatively iden-
tifies the information that agencies keep and use that is not a “record.” That is the 
opposite of every other exemption—each affirmatively identifies the information that 
you don’t have a right to see.

This guide addresses the stealth exemption in greater detail later.
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The Two Kinds of Government Agencies

Anyone who works with public records encounters two kinds of state and local 
government agencies.

One is the agency whose chief function is to store records and provide them to the pub-
lic. The county recorder is that kind of agency, as are several departments of the Ohio 
secretary of state. Getting records from that kind of agency usually requires no strategy: 
the people who work there are accustomed to giving out records to the public, and the 
records rarely contain exempt information. If agency officials require you to complete 
a form when asking for records, the form probably is designed to help them help you.

The other kind is the agency whose chief function is to manage government itself: to 
enforce laws and regulations, issue permits and licenses, manage public employees and 
public money, and provide services to the public unrelated to keeping records. For 
those agencies, creating and storing public records is incidental to their other functions. 
They are accustomed to circulating records chiefly for internal use; they are not accus-
tomed to providing copies of their records to the public. Most government agencies fall 
into this second category. They include, for example, the usual municipal departments: 
police, health, finance, public works, planning, and human resources.

Getting records from the second kind of agency requires strategy.

Administrators who work for agencies in this second category sometimes are uncom-
fortable about losing control of the recorded information that their agencies keep, 
and they can get anxious about whether they are doing something wrong by giving 
a record to someone they don’t know. Many take a misguided proprietary attitude, 
equating managing the records on the public’s behalf with owning the records.

Typically, administrators in the second category want ample time to see if any of the 
requested records contains exempt information. Too often, they look for ways to limit 
what they have to show you. That isn’t to indict all administrators who work for the 
second category of agency. Plenty of administrators act in good faith and respect the 
public’s right to see government records. But in a combined fifty years of troubleshoot-
ing open records problems, we have found that administrators in this second class of 
government agency are remarkably less cooperative than administrators in the first.

War Games

To give you a better idea of the mindset that you can be up against, we offer the case 
of the Fairfield Leader. The council of the Village of Pickerington met in a hotel 
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conference room on a Saturday, refused to admit the editor of the Fairfield Leader, 
and later refused to prepare minutes of the closed meeting. The newspaper sued to 
compel the council to prepare minutes.

In response, the village’s law director, Don McAuliffe, drove half an hour to the sec-
retary of state’s office in Columbus, where he filled out papers that created a corpo-
ration and registered the name “The Fairfield Leader” to that corporation. Then he 
called counsel for the newspaper and announced that he now controlled the news-
paper’s name. He suggested that if the newspaper didn’t drop the suit, he might take 
steps to force the newspaper to change its name.

The Ohio Supreme Court called McAuliffe’s tactic an overly zealous defense strat-
egy.”7 Ruling for the newspaper, the court awarded $35,000 in attorneys’ fees, the larg-
est amount awarded by any Ohio court under the open government laws up to that 
time.8 The court said that the law director’s “questionable” conduct wasn’t the reason 
for the fee award, but we wonder. Human beings decide cases.

Figure i.1


